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i
| Honorable “vans J. Adkins
County Attorney
| MeCulloeh County
Brady, Texas
Lear oir: Opinion No. 0«70k
Re: ‘whether MeCulloch Coumty
Eleetrie Cooperati
subjest to "rental posed
by the City of ARiel
Springs.
Your letter requesting op \oned
subject has becn given most carefw ; his

departmcnt. This letter recads

Cooperative, a corporati
15280 of the Statu® hased
wunity Publie Se : : '-1r electric
system in Ris d o jan \;aba county,
Texas, in ¢ : e the rural

‘ A system in-
¢ the streets

of Art. 1528b provides that such
ball dbe exexpt froa all excise

"I find in 43 P 24 206 City of Clendale
vs, Bettey that tne Court held that a eity
ordinance requiring persons engaged in certain
businesses to pay graduated quarterly taxes or
license fees, based on their aggregate volume

- SONMUNICATION 1B T DE CONGTRUSE A A DEFANTMENTAL OPIMION UNLEM APFROVED BY THE ATTORNKY SENERAL OR MRST ADBIPTANY
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of sales, was an sxcise tax {3r revoocus, aot
r:frlntion, er privilege oI sarrying oa business,
While I have aot found anysiliag <&irsetily ia poins
ia Texaa, it secxs to me thay &ichlzng Springe
effores go solleot a rensal is cotnlag mare or
less tban anr exslsc tax and, i/ co, & rursl ele¢-
tris sorporstioa would not be liabls,"

3estions 3, 4 and § of the ordicange raferred %o
provide as followst

*Sessioa ), Toal uwpea the firss dey of
January, April, July, and Ostober of essh and
SViPy Yoar, SVery parson, s:sodiation, arge.isse
tion, oF sorjerastion oscupylag ar usiag
streita, Lighways, sasemsats, alleys, parks, o
otbsr publis plases in Riehland dprings, Tezas
witk poles, pipes, and {or sther fixtwres she
s 8 eoudificn to'swen furtier cgcupansy pay to

ool

thae W far such privi

2 re [} 0 Wwo {(24] par cent af the gross
receipts received by suah person, sssseistion,
orgasisation, or eorporetion from {te Busineas
gonducted ino the corporats limivs of ¥y

Snpings, Texas, for She quarter next pree .
riection he That wpea redcipt of ths above
R &

reatal by the W the
“ecret ry shall deliver to tas person, assotlatlion,
organiszation, or sorpor:tica, rayving Soe sears, &
recel for suweh restal. 7.2t upon regsint oi‘ the
rental for the quarter sndliag ieceazber Jlat of sacn
¢alendar year Rty the i 23ph) the
%:uretm shall Yer 9 payer a parmait
eh ahrll sutharise sueh perma, sascei-tion,
orgaicisation or sorporation %0 wes and seeupy the

strests, highmys, sssasents; alle paris sad
RSO B K T R T
in sarrying oa it buainess for ve
nonvks

*Seetion 5, Thzd S2e rensal for the privilege

of us the streets, alleys, highwnys, sssemcats,
and publiie plases of W {'-uu,
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provided for in this Urdinance is aot charged as

& tax but is made for the privilege now enjoysd .

by such persoas, asao¢iations, organisations, and
gsorporations of using the streets, sasemsnts,

alleys, and other pudlie ways of the &

%;g%%ggg_g;:%%ﬁg in the condudt of shalr respestive
usinesses} such ¢harges are addisional to all

ad valores and franchise taxes and §o all taxes of

svery nature whatsoever against ths persons, assoola-
tions, orgsnisations or eorporatioans ntntloacd herein.”

Sestion )0 of Article 15280, under which the N~

c:itooh Gounty Llestric Cooperstive waa ingorporated provides
t ]

*Corporations formed hersunder shall pay
annually, ea or before sy first, to she Seere-
tary of Ssate, a licenss fes of *on Lollars {$10)
and such corporation; aall b . 0% 8)

In Opinion Ko. O=913 tuls department held that the
quoted seotion of Artiele 1528% 4s vzlid and operative and
sffeatuslly relieves ths cooperatives of the tsx iaposed by
Artiale 7060, whieh is an occupation tax upon gas, electriec
and water plants, based upon gross receipts of the ¢ompany.

In finrl analysis, thnn, the quesstion to be deter-
mined i8 whetier the so-called "rental® required by the
ordi:ance of the City of Lichland Jprings {s truly s rental
or is {n faects an execise tax.

The autborities are uniform thet an "excise tax",
in the modern sense, is any tax not falling within the
clasaification of poll or property taxes, and eabrsces
svery form of burden nos laid directly upon persons or
property. Diefendors v, OGallet (Idaho} 10 P 24 307}
Saviers v. Saith, 128 NE 269, 101 Oh, 5t. 132; Kaustein
v. Levin ) A 24 861, 176 Md. A2); Shannon V. Ssreekfus
Stolnoro‘ 13) S 2d 833, 279 Xy. 649« It has been said
that an “excise®™ 1s & tax imposed upon the performangs of an
asct, the engaging in an oceunpasion, or ths enjoyment of a
erivuoxn tatse v, Brown, 148 EX 94, 11X Oh. St. 590; that

exciss tax" is used synoaymously with "privilege® or
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Plicense tax®, 3Jhamnon v. Streckfus Steamsru, su;rs.

QR the othsr nhand, 1% is well esatzblished than
an ineorporited eity has exglusive r and eentrol over
1ts streets, alleys, ste, (Ars, 1016, R.C.3.,)] that sueh
s aisy eowld not denied the right to charge for the use
and ossupangy of its strects, bhud the resscnablensss £
the rental 1is the eontrolling issue (Muniel Cas Co. v,
Gisy of Wiehita Falls, 88 3¢ 24 608, 8e¢o also 1 Ye
Heuston L§ ing & Power Go. 135 Tex. 46), 138 3% 24 »
143 3% 24 923); that a eisy may avtach eondisiens to the
grant of right %o use 1% streets, and nay exast & feeo for
the privilege givem (39 Tex., Jur. 627, Se¢. 79). licme Rulse
sities are givea the esxpress pewer 5 require rental for

the use of 1ite streets, alleys, ote., by Seetion 12 of
Artisle 1175, :

Although, as pointed out adove, this departaent
has hald $hat slestri seoperstives are sxempt from the
exeige tax levied Wy Artiele 7060, it is wo of note that
the Legislature has recognised sherein the righy of sities
S0 eontrol the use of their streets and alleys, snd %0 exact
& fes for she privilege, in the fellowing provisions

®iothing ia this Artiele shall be soustrued
as rrohivising an ineorporated City or town fro:s
making s ressonable ghargs, otherwiss lawful, for
the use of 1i%s sthrects, llityl, and publie ll{l
by 2 publie usility in the sonduct of its business,
and eaeh ¢ity shall nave sugh right snd M“i but
any such eharges, whetaer designated as r utals or
otherwise, and whetisr measursd by gross re¢eipts,
uwaits of 1nntallutlon. or in any manner, sball act
in the argregate uxsesd the oquivalens of two (2)
per eent of the gross receipts of sueh utility
within such amunjisipality derived [ro. the sale of
* e o o+ Slogtrie snergy. o+ « "

The 2 per eent liuisagsion on sush reatsls by the
legislature is 20 mor« than s deteraination by it thst sush
amount 18 & rsasoasable ameunt %0 de charged for sueh use.
Toe recatl required by the Civy of Risbland Springs does
not exseed sush amoumt,

A S2x 18 the exeetion of & sentribution frm the
individual by she sovers of a shares of the costs of

goversment, The amouns sugh soatridutioa m:y be measured
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any of a number of ariteria. In the ¢ase of & rentel of
the Sype required by the City of Richland Springs, & sharge
is being made for the exereiss of a speecial priviiogt not
en joyable all alike., In the ease of the cooperative this
is espesially obvious in that the soopsrstive is not em=

red so furnish eleetrie energy te anyone but its zeabers
Arsiele 1528y, Ses. & (A) }o The Legislature has favored and
sngoursged she slestris cooperatives by exsapting thea from
exeise taxes, It has not attemptied to exempt them from all
charges of :I’.' ineluding she¢ reatal exasted by sities
fer the use eir strects, and absent a spe¢ifis exemption
we ¢annot infer s legislasive iatent 4o favor them fursber,

From the forsgoing it follews that it is the epinien
of this departasat shat the MeCulleeh Gounty Eleotrie:|
Cocperative is 20t examnpt from the of the reatsl
sharged Wy she CGity of Rishland Springs.

Yours very truly

p ’?}Pﬁﬁ” 2, ATTORNEY GTHCSRAL OF T/XA3

ay ol L 1otle,)

Artohur L. Moller
Assistant




